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(\obcrt D. Ixellcr
Judge of tkc District Court
COURTHOUSE

Kalispell, Montana 59901
STA 'E OF MONTANA
JUDICIAL DISTRICT
PHONE 756-6379

Lnth

ROBERT T NIEBOER
COURT REPORTER

January 15, 1972

Professor Richard J. Champoux
Flathead Valley Community College
Kalispell, Montana 59901
Dear Rick:

I have reduced to writing the comments that I nad relative
the state of the judiciary in Montana today, as it
•e? »tes to the nronosed judicial aritcle.

1 was going to add something about the verbosity of judges,
but 1 see that I don’t have to.
Many, many thanks for your sincere interest in the problems
of the judiciary, and if I can be of any assistance on
any ouestions that come up, please don’t hesitate to call
me.
Sincerely,

Robert S. Keller
District Judge

RSK:eaa

COMMENTS ON THE STATE OF THE JUDICIARY
We ranked the 49th out of 51 states (I think Puerto Rico
was included as a state) at- the last legislature, with
$19,000.00. The increase to $20,500.00 placed us at
either 46 or 48, depending upon the survey. If the other
states gave the raises that were then oending, we were
48th after our raise, and if they didn't, I think we were
46th. The national average, at the last session of the leg
islature, was in excess of $24,000.00. It is for this
reason that I contend that we do not have an independent
judiciary, nor have we had one since I started practicing
law in 1956. The salaries of the judiciary have always
been staggeringly low in this state until 1969. At that
time, the national average was $23,500.00, and we were
paying $15,000.00. The legislature raised it to $19,000.00
with the assurance that it would go to the national aver
age in the 1971 session. When I say there was assurance by
the legislature, that's pretty loose.
Prior to the 1969
session, there was a strong undercurrent among legislators
that it should go to the national average; the platform of
the democratic party had inserted as one of its planks that
they wanted it to be the national average; and when the
salary came out at $19,000.00, statements were made by
many of the legislators that jumping from $15,000.00 to
$23,500.00 was too much in one jump, and they would go to
$19,000.00 and then the rest in 1971. The State Administra
tion Committee of the House, in 1969, cut the salary bill
to $22,000.00, and sent it over to the Senate in that shape.
At the committee hearing, the Committee was assured by the
Judges Association thd: the judges would not be back for an
increase if they got wh .t they had asked for then. Thev
did not get what they asked for, and the house cut the
proposal to $22,000.00, and the senate cut it again to
$19,000.00.
In 1971, the State Administration Committee of
the House refused any raise. The Senate initiated the bill
that gave the final raise in the extraordinary session, which
called for $22,500.00, and was cut in the Senate Committee to
a $1,500.00 increase. This was approved in the House, after
an adverse committee report from the State Administration
Committee of the House. Those are the facts, but they don't
include the fact that judges were down at the regular session
in 1971 before the committees of both Houses, begging for
their increase, and again before the second extraordinary
session of the legislature in June of 1971, again begging
before committee-; o f both Houses.
If nothing is done by
this Constitutional Convention with respect to salary increases,
the judges will be back before the 1973 session, begging again.
Now i want to tell you what is wrong with that. Many
legislators are lawyers, and many non-lawyer legislators
are involved in litigation, or are directly affected by the
outcome of litigation. If you were a litigant in mv court,
and when the matter came to trial, you found out that either
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I owed money to your opponent, or your opponent owed money
to me, you would be stunned that I sat or the case. Even
if you thought that I was absolutely impartial, and fair
minded, you would still lose some degree of resnect for me
as a Judge for the fact that I did rot disqualify myself.
Yet, in every instance that a legislator is involved in
litigation, that is precisely what is occurring. That i.s
the person to vh om I must look for my bienniel handout,
and this is wrong. Judges simply must disqualify themselves,
either when they are prejudiced, or when the circumstances
reflect that there could be prejudice, even if there isn’t.
We break our backs to protect the image of justice, but
regularly condone something like this.
Congress is faced with the same problem, with the Federal
Judiciary, but their answer was simple; they give their
District Judges a salary of $42,500.00 per year, the appoint
ment is for life, and the Federal District Judges are totally
independent of Congress. Contrast that with Montana. The
appointment is by the Governor, with no screening built in
by law. When only eight of the twenty-eight District Judges
have been elected, we cannot say we do not appoint. We
require an election every six years for Supreme Court Justices.
We pay a salary that does not come wit hin one half of
what any competent lawyer in this state can command. As
a practical matter, District Judges have little fear of being
defeated; but they must make some effort at campaigning.
Supreme Ccu rt Justices usually hav a spirited contest. Who
nays for the campaign? Judges may not accent gifts, and I am
sure you have no problem with that. Under the judicial cannons
of ethics, a campaign committee ma.y accent anonymous gifts,
but under the laws of the State of Montana, the campaign
committee chairman must list all contributions, as must the
candidate. Lawyers’ contributions, in particular, di ould be
anonymous. Should 1 sit on a case involving two litigants,
one of whom has made a substantial contribution to my campaign?
Would you care to be the other litigant? How many substantia
contributions would be made if Judges could not sit on the
case involving the donor? A State-wide campaign, such as a
Supreme Court Justice has to wage, costs more than he
receives for his annual salary. This has been an impossible
situation for years, we have all recognized this for years,
as an impossible situation, and everyone has simnly had to
look the other way. This is wrong, it is demeaning to the
individual judges and justices and it places the image of the
judiciary just -lightly above that of a nar-handler every
four or six years (an image which I might add, returns to
that of a nan-handler every other year at the legislature).
As a practical matter, District Judges don’t have the exorbitant,
campaign expenses, for it is a rare situation when they have
a contest, and I have no independent recollection of any
such contest by a competent opponent, other than a situation
where the appointment of the incumbent was rot long before
the election.
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One of the more disturbing aspects of constantly going to
+ho legislature for an increase in salary is the inability
to go to the legislature for any other purpose. It is
inevitable, in this job, that judges encounter many
instances where the law could profit by modification, or
where new laws are necessary. As an example, we have 16
year old boys who are big for their age dropping out of
school because of absolutely n' accademic inclination,
who ear do a man’s work, but cannot find employment on the
available labor market until they are 18. They are headed
for trouble. A district court judge, after a nroper hearing,
should be ahi« to certify such a boy for labor, thereby
permitting him tn be covered under workman’s compensation,
etc., and thereby making him employable. We had a 16
year old girl in, unmarried, pregnant, mentally retarded,
and suffering from some other congenital defects. Sh^ was
not only sexually nermiscuous (she narrowed the nutitive
father down to a field of four), but she didn’t have the
intelligence to prevent conception. The Welfare Depart
ment wanted to have her sterilized at the time of the
delivery of her child. She war. not willing, nor was her
mother willing to give consent. Ur ier the present Montana
law, there is nothing that can be done, and this unfortunate
girl is going to have children, and children and children.
J think ih at T could go on and on for hous about suggested
changes in the law, but the no' nt that I am trying to make is
that T cannot go to ths legislature, at least not to committee
hearings, with a nay raise bill pending. When T sneak on
behalf of legislation down there, I am either polishing the
apple cf those who are in favor of that legislation, in
order to encourage their sunport for my nay raise, or, 1
hid alienating those who are opposed, who may well take it
out on the nay raise legislation. As a consequence. Judges
simply make themselves scarce > t the legislature, unless
specifically invited to come dnwr for a specific purpose,
related to the pay raise. Thi • is an independent judiciary?

There are two things wrong with the present election
system of Judges. The salary is too low tn attract competent
opposition.
The oir er is that an incumbent judge stands little chance
of getting defeated. He is constantly in the news, and
rarely in an unfavorable light. As a practical matter, there
is probably no reason for defeating a competent judge. How
ever, the opponent of an incompetent judge runs not only
the risk of losing, but the wrath of that incumbent for the
next four years.
We don’t know if a competent opponent jan defeat an incompetent
judge in this state, for we have never paid enough salary to
attract competent opponents. Nevertheless, I feel very
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strongly that there are not 50 people in my judicial district
of fifty-eight thousand people, qualified to elect a district
judge. They know no more about the operation of law than I
do about medicine. I have no business sitting on a board
that is going to grant staff privileges at a hospital to
physicians. However, just as doctors do know who ought
to be given staff privileges, I know as a practicing lawyer
how other lawyers operate in the field. I know their ethics,
the desire to learn, the type of mistakes that they make,
their candor, their intelligence, and their respect
for the law. I still don’t know if they will make a
good judge, I doubt if that is something that can be
determined by human beings; but I can tell you in a hurry
those who would not make good judges. And I know that the
general public does not know this. And I further know that
this is something that cannot be raised in a campaign
against an incumbent judge. In fact, it cannot be raised
in a campaign between lawyers, for it can scarcely be
explained to a lay public.
The Montana Bar Association proposed a method of screening
applicants to fill vacancies in the judiciary, and a
seven man commission was elected by the members of the bar
for this purpose. There was one commissioner from each of
seven areas throughout the state, and that commissioner
was elected by the members of the bar in his region. When
a. vacancy occurred, that commission screened applicants for
the job, and then gave a list of those deemed to be
qualified to the governor, with the hope that he would
select from that list. Governor Babcock used that method,
commencing in 1967, but it was voluntary, and it had not
been used to my knowledge, by Governor Anderson. On the
other hand, Governor Anderson is not only a lawyer, but he
has been a Jurist, and in all candor, T think he has dore
an outstanding job, in the appointments that he has made.
Nevertheless, my point is ttet even the bar recognized that
something should be done with respect to appointment, since
the bulk of our judiciary is comprised of
appointments. (I thought it was 20 of the 28 district
judges. I know it is a substantial number; I read where it
is 19 of the 28 judges. That further includes four of the
five supreme court justices.) Sneaking as one of the
district judges that was elected, 1 genuinely feel that my
election proved only that T was a better politician, and
if this is a necessary ingredient to being a judge, then
it speaks well of the elected system; in fact, it is its
only virtue.
The advantage to the Missouri Plan is that a judge campaigns
on his record. If the public is dissatisfied, they can
readily reject him. Tf they have to choose between him
and some oih er person, considering the alternative, they are
apt not to reject that judge. Under the present situation,
the alternative to the incumbent is not very good, as I
mentioned before. The Missouri plan actually makes
it easier to get rid of a judge than we presently have.
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it only means that we have selection rather than election,
for the initial appointment, and we not only already
have that, but we can anticipate that we are going to
continue to have that, i.e., judges resign or die in office
mere than serve out a term and-retire.

We want young judges. As a practicing lawyer, and in
conversation with other practicing lawyers, we have constantly
sought the younger judges to hear our cases, or at least
older judges who were younger judges. J don’t know if it is
because they are approaching their careers as the beginning
of a career, as distinguished f® m ending a career, or
whether it is a vigor and vitality, or whether its because
they appear to be closer to the problems involved, or just
what it is. I simply know that that is what we want. (The
preference would be for an older judge that was a young judge,
than a young judge, .and then whatever). Perhaps we cannot
afford young judges in Montana. I recall as a member
of a fchool board in a rural school district our decision
not to hire teachers with a. masters degree, on the b'sis
that we simply could not afford it, notwithstanding we warted
it. We did not adopt the nay schedule for teachers with a
masters, and this meant that those with a bachelor’s would
have to nlan to move on, if they wanted to get their
masters, and be naid accordingly. Montana may be in the
same spot, with respect to young judges. The young judges
have their responsibilities still in front of them, i.e.,
raising a family, nayi' .g the mortgage, sending their
children through college. Older judges have literally com
pleted these responsibilities. Tf T had no family, the
salary raid todav would b® more than adeouate. Tt would
not begin to comnare with what’T can earn, but I don’t
think any judge is asking for that. Judges at the
Federal T)fe trict Level can earn much more than $42,500.00
per year they are now being paid, but that isn’t the point.
The point is that they are being paid an adeouate salary to
meet all of their needs, and notwithstanding it may well
have been a cut in income for them to be appointed to the
Federal bench, it did not require a change in living standards.
Tt does require that to the Montana District Court level.
Young judges (in thier 40’s) are just entering into their most
productive ^ears. They are no different than anyone else;
their 1 ife sty]and plans for the future go to the
extent of their income, and they are not going to take a
cut in the living standards of their family to be a judge.
Thr/ have a duty to their wife and children to provide to the
best of the judge’s ability to earn. I am not going to ask
my children to earn their way through college when 1 know that
T can Provide for whatever they need. 1 had just gotten out
of the struggling lawyer class, into the productive years,
when 1 sought this job. One of the inducing factors in
seeking the job was the assurance that the judicial salaries
were going to get up to the nahionalaverage, which was
then $25,500.00. As you know, that did not happen, and I
have made my family suffer as i conseouence. I simply cannot
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now afford the luxury of the job, without making a substantial
change in my standard of living. I have a place on Echo
Lake, where the entire family goes for the entire summer
every year. I am still paying for that nlace, and selling that
would undoubtedly keen me from being continually in debt.
I could move from the house in which 1 live, which I had before
J was a judge, to a much smaller house, or at least a
cheaper house, and 1 think that would keen me from being
continually in debt. Or I could take my children out of
the dci urogram, where one of them races uomnetively, anti
the other two are approaching that category. The overall
cost is relatively expensive, but that is one of the
reasons that we selected this place to live, and 1 am
simply not willing to make that kind of a sacrifice when
I know that I do not have to. I had an airplane of
my own when I got this job, and soon found tte t I oould
not afford it. It’s gore. I buy gasoline at a serve-yourself
gas station, and change my own oil. I buy the bulk of
the groceries at a near by Air Force Commissary (1 am medi
cally retired from the regular army) at a 25% savings,
have nd; bought a suit since I was elected, and my wife is
in the same boat. My bills get raid, but not
all of them on time. When it is a big travel month, and being
a District Judge in Montana requires a substantial amount of
travel, the overdrafts keen coming in from the bank until
the check for reimbursement of the expenses has been receivei
from the State.

I love this job more than anything that I have ever done,
but in good conscience, I cannot sacrifice the needs
of my family for my pleasure. My older son will be ready
for college in a littteover three years, and T could not
send him to the Communi’v College row.
There is no outside income for a judge. He cannot even
haggle for the best price, maneuver for the discount, or
be actively engaged in any business. J. cannot call the
local Co-op, Montana Power company, etc., and say, "This
is Judge Keller. I’d like to find a job for my wife."
is worse thar th<t; in my opinion, she cannot actively
seek a job on her own merits, for who knows whether in
fluence was exerted or not. Many judges’ wives do work,
for +he simrle reason that they lave to, In every case
that I can personally think of, the employment in some
degree was before tte judge became a judge. My wife has
her masters degree from Wellesley, and has taught at two
Universities. She may well teach again, because she
wants to, but with three actively growing children, she
has a full time job now. I cannot justify her absence from
the home just because I like my job.
Frank Haswell is an example of an outstanding young judge
who made a career of the judiciary. He is also an exception
ally close friend. He sold his lake place, to rmnaim:
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a judge. 7 asked him, while a guest at his house, at. the
last legislative session, why he stayed with the job. He
asked in return, if 1 meant going back to private practice,
and I answered that I meant just that. Before h^ ecu Id
answer, his wife interjected that, "They always promised us
that it would get better." And that’s where they are today
alon«y with the rest of the judiciary, living on promises,
n'his is wrong. Speakin^ as ar individual, 1 have to get.
out of this job before I become locked into it. I can
go back to the private nracti ce of la.w because 1 do not
have tor, much invested in a retirement fund, and the changes
in tbn law that don’t confront a State District Judge
(i.e., bankruptcy, truth-in-1 ending the n^w Montana Cor
poration law) has not beer, so great that 1 can’t pick them
up in a hurry.
Two terms in office would cause a judge
to become locked into tb^ job and then he suffers at the
pleasure of the legislature. Having been a judge, I think
1 can lo more for the judiciarv from the outside in an
effort to correct what T feel to be a deplorable state. To
make this cry, while a judge, makes me feel as 1 did at the
legislature when 1 was asking for the bienniel handout, as if
I had just crawled out firm under some rock. Its an
axiom of business that you get what you nay for, and it
has to annly to the judiciary. 1 can’t find the
quote from Judge Medina, but in essence, h^ stated it
correctly when he said that when a man dons the robe,
it brings something out of him, more than he had before.
It makes a good judge out of a mediocre lawyer. And this
is true. It tends to explain the good duality of the
■p’dicinry in Montana today, but it is certainly not
fair to those judges and it is not the answer to getting
better judges.

The June-July, ’’Q71 issue of Judicature, volume 55, No. 1
stated that the State Bar
South Dakota, as part of an
unsuccessful effort to obtain salary increases for Judges, has
noted that it is very difficult to get long-established attor
neys to leave legal Practices to take state court judgeshins
at the current pay scale. The bar noted that there was a
dearth of applicants to fill -three recent vacancies with
none of the applicants over 40. One vacancy on the Supreme
Court paying
0,000.(10 had only two applicants, but wh^n a
Pedera: Ju< go ship, paying $42,500.00 a year r^cep’ly became
available, nine highly successful attornys applied.
Tenure is someth irg else. Th* citizen’s. conference proposed
nc change in tenure, in fact, it says nothing about tenure.
The federal judiciary has life for a term. I know of
no state that has that. Some states are as high as ter
yenr.q. Nor*5 is anv lower' thar four. It’s obvious that the
longer the term, the more independent that the judge can be.
If the campaign expense is eliminated, particularly at the
Sune-reme Court level, then the tenure is not too important.
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I think that th^ft^is a substantial matter of consideration
for Supreme Court Justice, i.e, the length of term. Even
under the Missouri plan, a concerted effort to reject a
Supreme Court Justice could require a substantial expenditure
of money for him to campaign affirmatively on his record.
There is no question in my mind but that the term for a
Supreme Court Justice should be for more than it is now,
six years, and I have a preference for ten years. The
same is not true of District Court Judges at this time, but
it may well be that if the salary is made attractive, they
will have contests.
It has crossed my mind that a sliding pay scale for judges may
have merit. Competent trial attorneys in this area gross between
$45,000.00 and $70,000.00 a year. None of them would be interested
in the judiciary. It may well be that in smaller populated areas
of Montana *:hat $20,500.00 looks attractive. From expressions of
some of the legislators I am sure that this is true. I am also
sure that competent trial attorneys in larger cities gross sub
stantially more than they do here in Kalispell. A Judicial Com
mission, with the power to fix compensation, could readily make
this determination, based upon the judicial district, and could
also determine the salary necessary to be paid to attract competent
lawyers.
The proposed judicial article suggests a judicial commission for
the purpose of electing judges, removing judges and censuring
judges. There are other reasons, but those are th< primary ones.
In the proposed judicial article in the Judges Association,
this commission was also to set the compensation. It would be a
knowledgable, continuous commission, as distinguished from going
down to a legislative committee every two years md that is the
advantage. The make-up of the commission appears to be a matter
of real concern. The Judges Association asked only that the majority
of the Commission be comprised of persons knowledgable in the law
(judges, practicing attorneys, law school professors) and that it
be as bi-partican as possible. One of the reasons given to me for
this proposal being not acceptable, is that the majority should be
of lay persons. This in itself implies the distrust of the judiciary
and as far as I am concerned, proves entirely what is wrong with
the state of the judiciary. Why should the •’mage of the judiciarv
be such that lay people distrust lawyers wh-jn it comes to dealing
with judges? One of the legislators, from the Floor of the House
during the last regular session, lamented the passage of any pay
raise for judges on the grounds that it was brought about by
lawyer members of the legislature who were being pressured by judges.
I was so damn mad when I read this that I started writing my letter
of resignation then. As a practicing lawyer, I feared no Judge in
this state. As a Judge, I know that I speak for an overwhelming
majority, there is and was no such pressure. No lawyer is afraid
of anv competent judge and no competent lawyer is afraid of any
judge. Nevertheless, the image is there, and if there is fear
that a Judicial Commission ought not to be comprised of a majorit'.
of people knowledgable in the law, its a comment on the image of
the judiciary.

can think of nocne bettor qualified than Judges and Lawyers
to select Judges, to remove Judges, or to censure Judges,
'■’he other duties of the Judicial Commission with respect to
adnri nfetratinn and procedure would unquestionably be handled
by ^ereonr knowledgable ir the law. The question of
corrrensation may well be left in the hands of a different
commission comprised of a majority of lay nersons, but
the guidelines should be snellod out, i.e., the salaries
should b« raid that will attract competent lawyers to the
nosit’on.
(no of t: e proposals for a Judicial Commission that sets
sa?ary is that the compensation may be rejected by the next
session of the legislature. T? at rejection should be by a
two thirds vote of that legislature.
’he other items of the proposed judicial article, of
significance deal with the Magistrate system, the Court
Aominif trator, the appointment of the Clerks of Court, and
juries in felony trials.

The Clerk of Court is an elected office, under the Constitution.
The budget of the Clerk’s office is determined by the County
Coram’ssioners. The Judge controls his Courtroom, ard the oper
ation therein, and to that extent, exerciser control over the
Clerk, but not as to how she operates her office. The Judge
can request co-onaration from the Commissi oners with
respect to the budget needs of the Clerk’s office, but
unless there is some genuine deficiency in the Clerk’s
Office that directly affects th? operation of the District
lourt, J question that a Judge can order the Commissioners
to do anything about the budget for the Clerk’s office.
On the surface, it looks as if it would be better if the
Clerk of Court. w?re appointed by the District Judge and
vere an arm of the Court. Several Clerks of Court asked
that thni-r District. Judges bring this un at tie Judges Associ
ation, when the proposed judicial article was being prepared.
nhis was done, nnd that is the reason that the Judges
Association have this in their proposed article. Since that
time, the Clerks of Court have mot. at their annual Association
Meeting, and have overwhelm!ngly been opposed to selection
by District Judge. Sneaking only personally, they must
nave their reasons for not wantin'1, to be appointed by the
judge, and since 1 asked for this onlv to please o ’r Clerk of
Court,
don’t really know anything about it. 1 would not
begin to argue it either way. 1 know that the public, even
■he practicing attorneys, th^nk that +1,e Clerk’s office is
mm by the District Judge, and whatever is done right or
wronr, in that Clerk’.s office, reflects on the District Judge,
but that is simply a matter of education, and rot a reason
for change.

The nroaosal for a State A. d mini -trator is out on the
basis of an option, and the Judge3 Association approved
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it in that. form. A noil of all of the members present
(we had 29 of the 33 judges and justices present) indicated
that there is not genuine need for a State Admiristrator
now, nor in the immediately .foreseeable future. However,
congestion in the docket in some States has caused them
to go to a State Administrator, and it appears to work
well.
The Magistrate System has been tried in several states and
at the Five-State-Judicial Conference held in Idaho last
year (Judges from the Dakotas, Wyoming, Idaho and Montana
meet anaa?ly in a three day session of continu ing legal
education) it was the subject of spirited discussion. Idaho
just recently adopeted it, and they have real growing pains.
Most of the District Judges felt that this is something for
which the Constitution could provide as an option of the
legislature, with the legislature doing the experimenting.
Counties with large populations might well use magistrates,
where it may well be prohibitive in Counties of lesser
population, either financially or for lack of lawyers.
Mistakes made by the legislature can be corected in two
years, but repealing or amending part of the Constitution
is something else again. There is a need for reform at
that level of justice, for very frankly, that is the most
important level of all. Justice in a Community is largly
determined at the Justice Court level. A small traffic
offense can have just as many legal principles involved
as the complex case in Court, which means that the Justice
should be good, readily accessible, and inexpensive. What
ever is adopted, the jurisdictional limits of that
level of Justice should be increased in Civil actions.
Civil claims in excess of $300.00 now have to be tried
in District Court, and as a practical matter, few lawyers
will go to District Court for claims under $1,000.00.
That means the claimant must reduce his demands to $300.00
to keep it in Justice Ccurt, or forget the claim. A
jurisdictional limit of $2,000.00 would net be out of line.

At nresent, defendants accused of a felony crime cannot
waive a trial by jury, nor be tried by a jury of less
than 12. Under the United Staces Constitution, there is
no magic number in twelve, i.e., juries should be encouraged
for civil actions. All of this leads to a decreased cost,
and certainly to taking less time to try a case. That could
become significant when congestion become significant in
Montana,

